
Petition of the Supreme Court Advisory 
Committee on Lawyer Discipline to Amend 
the Rules on Lawyers Professional 
Responsibility and to Implement Certain 
Administrative Procedures in the Office 
of the Director of Lawyers Professional 
Responsibility wAym.- 

WHEREAS, by order dated August 31, 1984 the Supreme Court 

appointed an Advisory Committee on Lawyer Discipline, "to study the 

lawyer discipline process, procedures and operations of the 

Minnesota Lawyers Professional Responsibility Board, to report the 

results of the study to the Court and the Bar, and, if changes are 

deemed needed, to recommend such changes for the consideration of 

the Court," and 

the Advisory Committee filed its report with the Court 

on Apciq, 45, 1985, proposing amendments to the Rules on Lawyers 

Professional Responsibility and the adoption of certain 

administrative procedures in the Office of the Director of Lawyers 

Professional Responsibility, and 

WHEREAS, since the time of filing of the original report, the 

Advisory Committee has received written comments regarding its 

recommendations from attorneys, the public and members of the 

Lawyers Professional Responsibility Board, which has resulted in the 

filing with the Court of a supplemental report on December 2, 1985. 



NOW, THEREFORE, the supreme Court Advisory Committee on Lawyer 

Discipline respectfully petitions the Court to hold a public hearing 

concerning amendments to the Rules on Lawyers Professional Responsi- 

bility and the implementation of administrative procedures in the 

Office of the Director of Lawyers Professional Responsibility, as 

attached to this Petition. 

DATED: 

SUPREME COURT ADVISORY COMMITTEE ON 
LAWYER DISCIPLINE 

BY is/ 

Nancy C. Dreher, Chairperson 
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the Court," and 

WHEREAS, the Advisory Committee filed its report with the Court 
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At the time the Advisory Committee ("the Committee") submitted 

its original Report on ,April 15, 1985, it urged the Court to 

circulate the Report widely for commment. The purpose was to provide 

persons familiar with the lawyer discipline system an opportunity to 

comment before major rules changes were adopted. In particular, the 

Committee was concerned that the substance of its proposed changes in 

the Rules accurately reflect the Committee's intent in making 

recommendations. 

Since April 15, the Committee has received written comments from 

members of the Bar, the public, and the Lawyers Professional 

Responsibility Board ("the Board"). The Board has submitted written 

comments directed both to the wording of recommended changes in the 

Rules and to the substance of the recommendations themselves. The 

Committee appreciates the assistance of all who submitted their 

comments. In particular, the Committee thanks the Board for the 

detailed and thoughtful response it has provided to the Court and the 

Committee. While there remain a limited number of areas in which the' 

Committee and the Board disagree, this written exchange has served to 

focus the issues, to assist the Committee in clarifying its position 

on several matters, and to eliminate areas of potential disagreement. 

The Committee 'has received a number of comments which ask it to 

address new issues, for example, funding for trusteeships 

necessitated when attorneys abandon their practice and the question 



of the relationship between the Board and the Board on Judicial 

Standards in the case of alleged judicial improprieties. The 

Committee declines to address these new issues. While the Committee 

does not diminish the importance of these newly articulated issues, 

having concluded its evidence-taking phase, the Committee believes it 

more appropriate that they be addressed by the Board itself. 

In its written response of September 6, 1985 the Board expressed 

agreement with forty-four (44) of the Committee's recommendations: 

agreement in principle, subject to minor qualifications with ten (10) 

of the Committee's recommendations; and, disagreement with twelve 

(12) of the Committee's recommendations. It also made several 

comments with respect to draftsmanship of particular recommendations 

and several recommmendations of its own for change in the Rules. 

This supplemental report will deal with the Board's response in the 

order in which the matters were presented in that response. 

II. PECOMMMENDATIONS AGREED TO LKPRINCI 

The Board's response (pages 20-24) listed ten (10) 

recommendations with which it agreed in principle, subject to minor 

qualifications. 

With respect to Recommendations 2, 3, 9, 14 and 27, the 

Committee agrees that the Board and the Director should be allowed 

considerable leeway in their implementation. While the Committee is 

convinced that attorneys' time records should definitely be kept, in 

this period of transition the Board and the Director should use their 

discretion to implement the remaining recommmendations. Should it 

appear that problems experienced in the past reoccur, the Board 

should consider implementing some or all of these recommendations in 
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the future. 

The Committee believes that the Board should be able to 

implement Recommendation 35 with all DECs in the very near future. 

If certain DECs are perpetually late in reporting, the solution does 

not appear to be in granting them exempt status from performing their 

tasks, but instead in taking steps to bring them to timely reporting, 

as otherwise recommended in the Committee's-Report. 

With respect to Recommendation 42, the Committee assumes that 

the recommended change in wording from "fails to find probable cause" 

to "finds no probable cause" is a matter of form and not intended as 

a change in substance. Based on that assumption, the Committee 

agrees with the proposed change in wording. 

The Board has urged that proposed Rule 19(b)(4) as revised in 

Recommendation 59 be amended so as to make clear that proof of prior 

misconduct warranting public discipline and facts relating thereto 

should be allowed to prove a pattern of "related" conduct "the 

cumulative effect of which constitutes an ethical violation." The 

Board's position is that prior instances of discipline imposed should 

be allowed to prove the misconduct alleged, if such prior discipline 

is recent, serious and of the same type as the misconduct being 

alleged. The Board's position is well taken. The Committee has 

taken a -similar position with respect to prior disciplinary 

proceedings where discipline was found not to be warranted and there 

is every reason to allow it for this same purpose where discipline 

has been found necessary. 

The Board's comments have caused the Committee to review the 

current Rule 19(b) and its original proposed revision thereto. As 
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currently drafted, the Committee believes that proposed Rules 

19(b)(l) and (4) may be found to be inconsistent, because Rule 

19(b)(l) suggests that prior disciplinary proceedings (except those 

where discipline was found not to be warranted) is admissible in all 

instances, while proposed Rule 19(b)(4) indicates the opposite. 

After reviewing Rule 19(b) with the Director, it was determined that 

Rule 19 should be substantially redrafted to clarify the language of 

the Rule and to implement the Committee's intention that previous 

conduct which resulted in a disposition of dismissal shall not be 

used, except to show a pattern of related conduct the cumulative 

effect of which constitutes an ethical violation, and that previous 

instances of misconduct warranting discipline is admissible for the 

purposes set forth in Rule 404(b), Rules of Evidence; to prove a 

pattern of related conduct, the cumulative effect of which 

constitutes an ethical violation; for impeachment purposes; for 

purposes of proving the very offense alleged; and, after the offense 

has been found to have occurred, to prove the nature of the 

discipline which should follow. See Exhibit B-l, Revised Proposed 

Rule 19(b). 

The Director has asked the Committee to make clear that Rule 

19(b)(l) is an evidentiary rule and it is not to be construed as 

preventing the Board from reopening a prior charge wherein discipline 

has been found not warranted, if new evidence comes to light. The 

Committee's intent is consistent with that of the Director. 

The Committee does not agree with the Board's response to 

Recommendation 60. Recommendation 60 was intended to require the 

Executive Committee and the Board to develop a formalized training 
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program. It did not mandate that the Board members themselves 

conduct such training programs. The Committee still feels strongly 

that increased resources must be devoted to training of Board and DEC 

members and that more must be done than holding an annual voluntary 

seminar and providing a manual. 

The Committee agrees with the' Board's suggestion that 

Recommendation 66 be modified so as to call for the Board to report 

to the Court on the implementation of these recommendations in 

January, 1987. It still recommends, however, that another review of 

the system be considered in 3-5 years. Obviously, the progress that 

has been made in implementing this Committee's recommendations should 

be a factor in determining whether to do so. 



III. RECOMMENDATIONS NOT -ED TO BY THE BQAW 

At pages 25 to 41 of the Board's response, the Board disagreed 

with twelve (12) of the Committee's recommendations. 
. . 15 (Petition Process . FQr Dismissal of CW 

. oar&.marv Du) 

The Board's response indicates that the Executive Committee is 

currently addressing the problem of delay and intends to implement 

other Committee recommendations designed to alleviate delay. Under 

these circumstances, the Committee concurs that there is no current 

need to implement Recommendation 15. The concept should be 

reconsidered if later reports from the Board to the Court demonstrate 

that delay remains a problem in the future. 
. 22 (Due&or 1s z-year R le Terml 

The Committee abides by its original recommendation that the 

Director have a two-year renewable term. The Committee believes 

adoption of the concept of a two-year renewable term provides several 

tangible benefits to the Director and the Court. These include the 

benefit both the Director and the Court derive from having a fixed 

time-line for action relating to continued employment of the 

Director. 

The Board has suggested that Rule 5(a) make clear that it is 

the Board,' and not the Executive Committee, which makes 

recommendations to the Court with respect to hiring and termination 

of the Director and points out that Recommendation 19 seems to have 

contemplated such a result. The Committee agrees. See Exhibit B-2, 

Revised Proposed Rule 5(a). 
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. s Not to ParticlQaU 
. . . Pw, Role In S-of the -or . 's off&& 

The Board has two basic disagreements with the substance of 

this Committee recommendation. First, it asserts that Executive 

Committee members ought to be allowed to sit on panels. Second, it 

asserts the Executive Committee should not be involved in day-to-day 

supervision of the Director's Office on a detailed basis. The 

Committee disagrees with the Board with respect to the first response 

and clarifies its position with respect to the second. 

The Committee believes that the Executive Committee members 

should not be assigned to panels during their tenure on that 

Committee. Removing Executive Committee members from serving On 

panels divorces the management function (which often addresses 

specific case-intensive issues) from the adjudicatory function (where 

these very same cases are likely to be adjudicated). It is important 

to the litigants, to the public and the Bar that judges not only be 

neutral, but that they be perceived as neutral.' 

Addressing the Board's second substantive point, it was never 

the intention of the Committee to suggest that the Executive 

Committee become directly involved in the details of the day-to-day 

management decisions. Instead, the recommendation referred to 

general oversight of functions such as those mentioned in the text of 

the Report itself. Rule 4(d) has thus been modified to make the 

' On November 20, 1985, the Director advised the Committee Chair that, 
at the Board's meeting of November 15, a motion was passed 
withdrawing the Board's opposition to Recommendations 24 and 25. The 
Board now concurs that Executive Committee members not serve.on 
Panels and that Board membership be increased by one. 
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Committee's original intent clear by substituting the word "general" 

for the word "day-to-day." See Exhibit B-3, Revised Proposed Rule 

4(d). 

The Board has also requested clarification in Rule 4(d) 

regarding use of the State Court Administrator's staff. The 

Committee has accepted this proposed change in the wording of the 

Rule which makes clear that the State Court Administrator's Office 

provide assistance when requested by the Executive Committee. See 

Exhibit B-3, Revised Proposed Rule 4(d). 
. . . 40 (Ema ODtions of Panel Chm 

The Board expresses two reasons for its objections to the 

Committee's recommendation that expanded options be made available to 

Panel Chairs in the case of complainants' appeals. First, the Board 

feels that the appeal process will be too burdensome if such appeals 

remain confined to Panel Chairs. Second, it asserts that this change 

will impair consistency in the disciplinary process. While the 

committee is persuaded by the first point, it is not persuaded by the 

second. 

The Committee agrees that it will be desirable that 

complainants' appeals be taken to any Board member appointed by the 

Chairman of the Board. Rules 8(c)(4)(iv) and 8(d) have been revised 

to reflect this position. See Exhibit B-4, Revised Proposed Rule 

8(c) (4) (iv)and 8(d). 

The Committee is not persuaded with the Board's arguments 

against expanding the options available to such Board member in the 

case of such appeals. As is explained more fully in the Committee's 

8 



i 1; 
II 
II 

1 G 
c 
II 

II 

discussion of the Board's response to Recommendations 38 and 41 

(infra, pp 12-18) the Committee has made its systemic recommendations 

believing that they should be adopted "as a package." It remains 

convinced that the benefits to be gained from allowing a wider range 

of options on complainants' appeals outweighs any potential problems 

of inconsistent decisions. The Committee has recommended that full 

Board meetings be used to educate Board members so as to diminish 

such inconsistencies, if any. 
. . . . Reco-dation 45 (Adviwv Oolnlons) 

The Committee has spent considerable time discussing with the 

Director the Board's objections to this proposal. It has been 

furnished with no authority to suggest that the Committee's proposal 

will not withstand antitrust scrutiny. It still believes that the 

Bar is much better served by oral and written opinions furnished by 

experienced members of the Bar, rather than by a most junior attorney 

of the Director's staff. It appears that the Board's true concern is 

with the feasibility of this proposal. The Board is apparently 

concerned that the Bar cannot organize and sustain such an effort. 

While it may take concerted effort by the Bar, the Committee believes 

it is feasible. The recommendation was first suggested by leaders of 

the Bar. Its implementation is now being considered by an Ad Hoc 

Minnesota State Bar Association Committee. Similar systems are known 

to work well in other professions. Accordingly, the Committee abides 

bY its original recommendation. Moreover, the Committee believes 

that, as originally recommended, and in spite of the Board's 

concerns, the Director's office definitely can and should approve the 

wording of all written opinions. 



RecommeMation 53 tDire&or . 8s Offl,.. to Not . 
Of 

tar's Prwv Detmon of Rules m . . . . 

The Committee recommended that the Director's Office 

preliminarily identify the Rule of Professional Conduct called into 

question by a complaint based on testimony from DEC Chairs who urged 

that, this would be of help to them. The Committee remains committed 

to this recommendation. It seems fundamentally fair and patently 

more economical for the attorney and the DEC to be advised at the 

earliest possible time regarding the nature of the Rules called into 

question. Such advice should come from the Director's Office, if at 

all feasible. Such preliminary determinations should be made 

expeditiously. Whatever additional time is needed at this point 

should improve the processing time at the DEC level. 

The Board appears to have three basic disagreements with the 

Committee with respect to its recommendations for change in Rule 25. 

It asserts that (1) the Committee goes beyond JD re N.P.. 361 N.W. 

2nd 386 (1985), when it recommends a Rule change which refers to 

"arguable basis in law," instead of "good faith," (2) lawyers ought 

to be required to "furnish" (i.e., deliver) their files, as opposed 

to simply making them available, and (3) the Director's discovery 

requests ought not be limited to those which conform to the nature 

and gravity of the charge. While the Committee agrees that the words 

"good faith" should be substituted for "arguable basis in law" (see 

Exhibit B-5, Revised Proposed Rule 25(b)), it disagrees with the 

Board's other two objections. The Committee believes that its 

recommended changes in this Rule offer simplicity and comport with 
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fundamental fairness. 

The Board's suggestion that all respondents be denominated by 

randomly selected initials or numbers in any discovery proceeding is 

an excellent one and the Committee has modified Rules 9(d), 9(g), 

q(k), 9(l) and 25(a) to accord with this suggestion. See Exhibit B- 

6, Revised Proposed Rules 9(d), 9(g), 9(k), 9(l) and 25(a). 
. . . Becommendatlon 6l (FWoftlve Board Members 

OnPw) 

There is no basic disagreement between the Board and the 

Committee with respect to the role to be played by non-Executive 

Committee Board members when not engaged in Panel functions. 

Recommendation 61 simply states that a (not the only) purpose of 

Board meetings be educational. Certainly, another primary purpose is 

policy-making. The Committee did not contemplate, nor intend to 

suggest, that non-Executive Commitee members of the Board be 

restricted principally to Panel hearings. Certainly, all Board 

members should play a role in making or passing upon matters of 

disciplinary policy. 
. Becoeon 63 (Ex Parte Communications 

The Committee is convinced that there is some benefit to be 

gained from explicitly stating in the Rules the Court's position with 

respect to ex parte communications. It is not convinced that Rule 

3.5(g) of the Rules of Professional Conduct cover all instances of ex 

parte communications which have occurred in the past or may occur in 

the future. 

11 



. on 38 (ExPanded D&gosiv of BO~LE~ 
. . 41 tBoard Panel Fi&na of Prom 

g 

The Committee's recommendation for expanding the dispositional 

authority of Board panels to include admonition and stipulated 

probation (Recommendation 38), along with its recommendation that 

panels determine probable cause as to each charge (Recommendation 

41), were expected to be the most controversial aspect of the 

Committee's report. Indeed, these recommendations were the subject 

of particularly strong dissent by the Board. However, after careful 

consideration of the opposing views set forth in the Board's 

response, the Committee continues to advocate strongly the adoption 

of its original recommendations for change in these areas. 

The Board's opposition to the Committee's recommendations is 

essentially two-fold. First, the Board argues that the perception of 

unfairness is an insubstantial basis for the recommended changes. 

Second, it contends that "the (current) system has saved enormous 

resources of the Director, Board and Court," and that the Committee's 

recommendations would "turn the clock back" (Response, p. 38). The 

Committee is unpersuaded by either of these arguments. 

Our judicial system is grounded in the notion that justice must 

not only be done, but must also appear to be done. Our codes of 

judicial ethics and professional responsibility eschew not only 

impropriety and conflict of interest, but also the appearance of 

impropriety and the appearance of conflict of interest. 

because perceptions regarding the fairness of the justice 

essential to the maintenance of the rule of law. 

12 
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TSe Committee understood one of the principal r2asons for its 

formation to be the perception of possible unfairness regarding the 

discinline S-St% held by a significant segment of the bar. This 

perception was reafz'irmed bY t2stinony r2ceived during the 

Committee's deliberations. 

L IL iS the Committee's view that the adoption of its 

recommendations t0 restore dispositional authority to the Board 

ganels and to require a probable cause finding as to each charge will . 

insure a thorough r2view by a neutral panel at an early, pre- 

publicity point. It should be noted that under the ABA disciplinary 

standards a three- person Board panel ful ly reviews all public 

discipline charges presented by disciplinary counsel and reaches a 

dispo sitional decision on the merits Of each case. 2 Thus, the 

Committee's recommendations would go no further in according due 

process guarantees to respondents than j.s provided under the ABA 

Standards and would do much to enhance the perception of fairness 

within the Minnesota discipline system. 

As noted in the Committee's report, it found overwhelming 

agreement that eqanded dispositional authority should be given to 

the Board panels. blast individuals testifying before the Committee 

and a11 Board members who served prior to the 1982 Rules changes 

strongly suoported restoring vitality to the panel hearings. 

------------------___________ ---------------------------------- 
2 Indeed, concern relative to unfiltered Director dispsitions in the 
ABA model extends to private dispositions as well. Unlike 
Minnesota's rules where no prior review is required of the Director's 
private discipline decisions, ABA Standards 8.11 requires the 
Disciplinary Counsel to present his recommendations for private 
disposition to a Board panel chairman for approval, modification, 
rejection or further investigation. 

13 



The Board also contends that increased time commitments will be 

required by these recommendations which will result in more delay in 

the system, particularly at the crucial point of notice to the 

public. It further contends that these adverse consequences outweigh 

any benefits to be derived from an enhanced perception of fairness. 

The Committee disputes the Board's conclusions that significant 

additional time commitments will result, and that further delay is 

inevitable. 

It should be remembered that the number of cases affected by the 

Committee's recommendations is small. Last year there were 10 cases 

brought before Board panels. The committee's recommendation will 

increase the number, but the Director estimates it will not exceed 35 

cases annually. Even at this higher caseload, each Board panel would 

be required to meet only six times per year. 

Nor is the length of each panel hearing expected to be 

prohibitive. Some Board panels presently hold expanded evidentiary 

hearings similar to those contemplated under the proposed changes and 

have not found their length unduly burdensome. Even under the pre- 

1982 Rules, a panel hearing extending beyond one day was the 

exception rather than the rule. Board members who testified 

indicated that such a time commitment is not unreasonable to ask of a 

volunteer Board. For these reaso'ns, the Committee believes that 

neither significant new time demands nor case processing delay will 

occur as a result of the impact of the proposed changes on the Board 

panels. 

In contrast, the Committee recognizes that its proposals will 

result in an increased time commitment by the Director's office in 

14 
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preparing and presenting cases that now by-pass the panel and, in 

some instances, referee hearings. The question of the extent of that 

increase and the capacity to absorb it, however, is in dispute. In 

its response, the Board indicates that over the nearly l-1/2 year 

period from January 1, 1984 - May 17, 1985, 25 matters were filed in 

the Supreme Court by stipulation. While some of the stipulations 

achieved during this period may not have been possible under the 

proposed rules, it has not been established that a one-for-one 

reduction in stipulations would occur. The Committee is not 

convinced that its recommendations will eliminate stipulated 

settlements from the discipline system. Clearly, there will always 

be reasons why some respondents will choose a negotiated disposition. 

The Committee also urges the Court to remember that this 

increased Board panel workload was handled by the Director's office 

prior to 1982 under the old rules and, although delays may have been 

occasioned thereby, it should be noted that the number of staff 

available to handle the caseload has increased by 100 percent from 

nearly 10 full time equivalent positions in 1981 to 20 full time 

equivalent positions today. 

Moreover, the Committee found in its substantive file audit of 

the Director's office a tendency toward shotgun charging. It is the 

Committee's view that full presentations to Board panels will have 

the salutary effect of forcing the Director to exercise greater 

prosecutorial discretion in the number of offenses charged and will 

require the office to concentrate its finite resources on the 

strongest counts. Prosecution of only the strongest counts in each 

case will free up some resources necessary for the increased panel 
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workload. 

The Committee believes that Recommendations 38 and 41 are a 

part of a single, interrelated package relating to proposed changes 

in the organization and administration of the discipline system. 

Recommendations have been aimed at streamlining the process to reduce 

time commitments in one area so that greater attention can be given 

to other areas. For example, the Committee has recommmended the 

establishment of an Executive Committee of the Board to supervise 

generally the operations of the Director's office, thereby permitting 

a reduction in the number of full Board meetings, making more time 

available for panel hearings, educational activities and general 

discipline system policy-making. Similarly, the Committee has 

formulated a number of recommendations designed to reorganize the 

administrative structure and practice of the Director's office to 

increase the amount of available attorney time and to cut case 

processing delay; to reduce some of its current workload by diverting 

admonition drafting, advisory opinion service and corporation 

registration responsibilities to other entities; and to maximize the 

effectiveness of its scarce resources by encouraging the development 

of streamlined litigation plans for complex cases and the 

concentration on the strongest counts in all of its cases. 

The Committee is confident that the time made available to the 

Board and Director's office under its various recommendations makes 

possible the increased time commitments required for full panel 

hearings. The package recommended by the Committee represents some 

adjustments of system priorities -- shifting time commitments within 

a fixed level of resources,' not "turning the clock back." These 

16 



proposals will enhance the fundamental fairness of the system without 

increasing significantly the overall time burdens of the Board or the 

Director's office. The Committee believes these recommendations to 

be essential to strengthening the discipline system and urges their 

adoption by the Court. 

The Committee, however, received comments indicating the need to 

clarify its recommended revision to Rule 9(i) requiring a finding of 

probable cause by Board panels. Rule 9(i) has been modified 

accordingly. See Exhibit B-7, Revised Proposed Rule 9(i). A 

clarifying amendment has also been made to Rule 9(l) (Recommendation 

39) as suggested by the Board. See Exhibit B-6, Revised Proposed 

Rule 9(l). 

Finally, in its discussion of recommendations on panel 

proceedings, the Board recommended changes to Rules 10 and 16 which 

were not addressed by the Committee in its April 15, 1985 Report. In 

its response, the Board recommends revision to Rule 10 to permit the 

Director to file a public petition upon approval only of the panel 

chair: 

"in cases in which there are admissions or clear evidence of 
misappropriation of client funds, non-filing of tax returns, 
civil judgments with findings equivalent to serious breaches 
of disciplinary rules, and other cases in which the 
misconduct has regularly resulted in suspension or 
disbarment by the Court." (Response, p. 34) 

The Board also recommends an amendment to Rule 16 to provide for the 

automatic suspension of a respondent pending final determination of 

the case upon a referee disbarment recommendation unless the referee 

directs otherwise or the Court otherwise orders. (Response, p. 37) 

17 
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The Committee believes each of these Board recommendations merits 

serious consideration by the Court. However, these proposals were 

neither raised nor reviewed by the Committee during its evidence- 

taking phase. For that reason, the Committee believes it 

inappropriate to take a position on the Board's proposed changes to 

Rules 10 and 16. 
. nt Bggrna Of Charaerz 

wn At t&be Of Pgllel Hearina But Charaes 

Were) 

The Board's response also indicated strong opposition to 

Recommendation 43 which would limit the Director's ability to add 

charges following a Board panel hearing. The Committee is persuaded 

that this recommendation would have the undesirable effect of 

delaying the Board panel hearing significantly and thus, notice to 

the public of possible attorney misconduct. For that reason, and 

since the Committee continues to believe that a lawyer should be 

entitled to some review before the public filing of a charge, it 

urges the Court to adopt the compromise position suggested by the 

Board in its response. Under this proposal the approval of only the 

panel chair would be required before supplemental charges, not made 

to the panel, were added to the public petition. See Exhibit B-8, 2 i 
Revised Proposed Rule 10(d). 
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IV. AD DITfONALNEOUS BOARD COM- 

Pages A-l to A-9 of the Board's response contain specific 

comments on the language (not substance) of several proposed Rules 

changes. The Board's comments with respect to Recommendations 19, 

22, 24, 38, 39, 40, 41, 42, 43, 54 and 59 have been discussed earlier 

in this Supplemental Report. In addition, the Board has submitted 

comments with respect to Recommendations 29 and 32, 33 and 34. 

The Committee disagrees with the Board's comments on 

Recommendation 29 relating to prior approval of Director-initiated 

complaints. The Committee is convinced that these complaints are 

neither numerous, nor time critical. It would be consistent with the 

Committee's recommmendation for the full Executive Committee to 

establish a written policy delegating to the Director the right to 

open such files where a lawyer is convicted of a felony. But, any 

additional delegation should be avoided, and delegation should be the 

exception, not the rule. 

With respect to recommendations 32, 33 and 34, the Board has 

made a helpful suggestion with respect to proposed changes in Rule 

7(b) by suggesting that the DEC Chair be allowed to use a designee to 

review the investigatory report. The Commitee agrees. See Exhibit 

B-9, Revised Proposed Rule 7(b). 

Finally, in a letter dated September 16, Director Wernz advised 

the Committee that, while the Board agreed with Recommendation 55, 

the Director and the Chair and Vice-Chair of the Board were concerned 

that proposed Rule 6(c) might be construed as allowing respondents to 

obtain the Director's work product. The Director also indicates that 

the Board itself would likely be proposing its own Rule change at 
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some time in the future. The Commitee believes that the DEC 

investigatory report and a similar type of report, if any, prepared 

bY the Director's Office should be made available to the respondent, 

but that work product (particulary opinion work product) must be 

protected. The Committee believes that Rule 6(c) should be adopted, 

as is, and that the Board should propose such modified language as it 

feels appropriate to make "work product" protection clear. 
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V. CONCJUSION 

Based on its original Report dated April 15, 1985, with 

modifications included in this Supplemental Report, the Committee is 

petitioning the Court for adoption of proposed changes to the Rules 

on Lawyer Professional Discipline appended hereto as Exhibit A. The 

Committee wishes to thank the Court and all persons who have given of 

their considerable time and efforts to the completion of this task. 

Respectfully submitted, 

SUPREME COURT ADVISORY COMMITTEE ON 
LAWYER DISCIPLINE 

&.cJ 
Dreher, Chairperson 

Members: 

William J. Baudler 
James R. Bettenburg 
Howard M. Guthmann 
Terry Hoffman 
David P. Murrin 

t Arthur Naftalin 
Richard L. Pemberton 

I Eugene M. Warlich 

Dated: December 2, 1985 
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EXHIBIT A 

PROPOSED REVISIONS TO 

RULES ON LAWYERS PROFESSIONAL RESPONSIBILITY 



LAWYERS PROFESSIONAL RESPONSIBILITY 

RULE 1. DEFINITIONS 

As used in these Rules: 
(1) "Board" means the Lawyers Professional Responsibility 

Board. 
(2) "Chairman"* means the Chairman of the Board. 
(3) 'I E d bv the 

under Rule 4(,d) c 
(a) "Director" means the Director of f;be Office of . Lawyers 

Professional Responsibility. 
( 45) "District Bar Association" includes the Range Bar 

Association. 
(56) "District Chairman" means the Chairman of a District Bar 

Association's Ethics Committee. 
(4Z) "District Committee" means a District Bar Association's 

Ethics Committee. 
(38) "Notify" means to give personal notice or to mail to the 

person at his last known address or the address maintained on this 
Court's attorney registration records. 

(89) "Panel" means a panel of the Board. 

RULE 2. PURPOSE 

It is of primary importance to the public and to the members of 
the Bar that cases of lawyers' alleged disability or unprofessional 
conduct be promptly investigated and disposed of ath fairness and . . . . lustice. havina in rnmd the public. the J,awver cowed of and the . ession as a wh& and that disability or disciplinary 
proceedings be commenced in those cases where investigation 
discloses they are warranted. Such investigations and proceedings 
shall be conducted in accordance with these Rules. 

RULE 3. DISTRICT ETHICS COMMITTEE 

(a) Composition. Each District Committee shall consist of: 

(1) A Chairman appointed by this Court for such time as 
it designates and serving at the pleasure of this Court but 
not more than six years as Chairman; and 

(2) Four or more persons whom the District Bar ASSO- 
ciation (or, upon failure thereof, this Court) may appoint 
to three-year terms except that shorter terms shall be used 
where necessary to assure that approximately one-third of 
all terms expire annually. No person may serve more than 
two three-year terms, in addition to any additional shorter 
term for which he was originally appointed and any period 
served as District Chairman. At least 20 percent of each 

Note: In all instances throughout these Rules, the use of the 
masculine form of a word is intended to be gender-neutral. 

I 



District Committee's members shall be nonlawyers. J&Xy 
la- the 

e Board shall moutor . . . with this ob:ective Zana . . n-de-m 
comoJ&nce in its annual reoort to the Court . . 

(b) Duties. The District Committee shall investigate 
complaints of lawyers' alleged unprofessional conduct and make 
reports and recommendations thereon as provided in these Rules in 

ee It shall meet at 
least annually and from time to time as reqlired. The District 
Chairman shall prepare and submit an annual report 

m this Court in a format soecified by the Executive Co . . . 
such other reports as the D,i~esCer; mcutive Cmttee . may require. 

RULE 4. LAWYERS PROFESSIONAL RESPONSIBILITY BOARD 

(a) Composition. The Board shall consist of: 

(1) A Chairman appointed by this Court for such time as 
it designates and serving at the pleasure of this Court but 
not more than six years as Chairman; and 

(2) Twe#~e T.hj.rteen lawyers having their prin- 
cipal office in this state, six of whom the Minnesota State 
Bar Association may nominate, and nine nonlawyers resident 
in this State, all appointed by this Court to three-year 
terms except that shorter terms shall be used where 
necessary to assure that as nearly as may be one-third of 
all terms expire each February 1. No person may serve more 
than two three-year terms, in addition to any additional 
shorter term for which he was originally appointed and any 
period served as Chairman. To the extent DOSS&~& 

. 
. 

rnemf=s shall be aewcahlcallv reDre=ntatlve Of tbs: 
state ati lawwecreflect a broad CrOsa . 
sectlonofeas of Dractlce, 

(b) Compensation. The Chairman, other Board members, and other 
panel members shall serve without compensation, but shall be paid 
their reasonable and necessary expenses incurred in the performance 
of their duties. 

(c) Duties. The Board shall have general supervisory authority 
over the administration of the Office of Lawvers Professional . . 

Responslblllty and . * . these Rules, skah#=a~risc=aR~=a8s~~~~he=Z)iPseCee~e# 
iR=fke=pee~er~a~ee=e~=~~8~~~~e~~ and may, from time to time, issue 
opinions on questions of professional conduct. 

Y2-%%$% . . e and submit to this Court an m reoo . . . . . . ooeration of the lawver disc-e and mty svsta The Board 
may elect a Vice-Chairman and specify his dutieslp=and=ma~=e#eeC-aR 
B~eea~ive==~emmitBee ==aR8=ae~keriee=t~=~e=~e~~e#m=~~ee~~~e~~e~~e8=6~ 
fke=Bea~~=lae~~eeR=B6~~~~eefiRger 

(d 1 Fxecutivettee l 

. The Exegutive Cow.ttee,w . . * 
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of the Chw, and two lawvers and two noa designated . 
v bv the Cham. sh&l be responsible for car-a out the . . . 

d for the a-al supervdon of . 
fhe Office of Lawers Professional Resety. The Executive 

. . . . . . 
Committee &&l act on behalf of the Board between Board mea . 

. e. ve the . . . istance of the State Court Awrator's of&&e in -a or& . . 
. * . . bts resDona.ULlties. Mars s&l,.,l have S~IX& at least one VC?.U 

a.s a member of the BogJtd Drier to aoDoax&ment to the Executive 
. . 

. . not be asued to P&s durw theu: 
terms on tmttee, . 

(de) Panels. The' Chairman shall divide the Board into Panels, 
each consisting of not less than three Board members and at least 
one of whom is a nonlawyer, and shall designate a Chairman and a 
Vice-Chairman for each Panel. Ike==BeaF6~s==gkairm~~==tkd 
Yfee-gkaB~rnaR=is=a=P~~e#=me~@~=~~=~~~=~~~e~=~~e~ee~~~~~e=~~~~~~~~ 
Three Panel members, at least one of whom is a nonlawyer and at 
least one of whom is a lawyer, shall constitute a quorum. NoBoard 

d to a matter in which mn would 
. . . . . . 

be reauUred of a 
. 

ludge under Canon 3 of the Code of Judlcti 
. . . 

Conduct. The Board's Chairman or the Vice-Chairman may designate 
substitute Panel members from current or former Board members or 
current or former District Committee members for the particular 
matter, provided, that any panel with other than current Board 
members must include at least one current lawyer Board member. A 
Panel may refer any matters before it to the full Board=, excludu 

e, 

(ef) Assignment to Panels. The Director shall assign matters to 
Panels in rotation? 2 orovided. however, ththeQm,XtUttee . . 

my rebstrlbute case =aauents to blawe workloads iuxxu the . . . or to ut&ze Board member exneru . 

(fq) Approval of petitions. Except as provided in these Rules 
or ordered by this Court, no petition for disciplinary action shall 
be filed with this Court without the approval of a Panel or the 
Board. 

RULE 5. DIRECTDR 

(a) Appointment. The Director shall be appointed by and serve 
at the pleasure of this Courtp fpr a term of two vear.& and shall be 
paid such salary as this Court shall fix. The Director w be 

for . nted successive terms. The Board sh&l . . . . . 
recommendations to the Court concernin.nthe huauzmd taaa.natloa 
of the Director. which recomx@ndations s&JJ. be accented uw they . . 
axe arbitrarvbw. . . The Court w, however, remove the . . . tion of av term with or without caw 

(b) Duties. The Director shall be responsible and accountable 
di to the Board s Court for the 
proper administration of s Profesu 
PesmWtv and . . . these Rules. The Director shall prepare and 
submit to fkis==Wa~t the Roa an annual report covering the 
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. . . 
operation of . the mice of Lawyers Prof!zssioW RW 
#affyeP=~isei~#iRe=a~~~~s~~~~~~~=~~8~em and shall make such other 
reports to the Roard as the Board or a~ this Court w 
as=iC may order. 

(c) Employees. The Director when authorized by $-Board Ch$6 
gePrB==aRB==BR==~hiB==gePrfl8==~eh~~~ may employ, on beuf of tu 
Court persons at such compensation m the Boo recommend& 
as this Court may approve. 

RULE 6. COMPLAINTS 

(a) Investigation. All complaints of lawyers' alleged 
unprofessional conduct or allegations of disability shall be 
investigated pursuant to these Rules. . . . 

PO Dlstrlct ComWtee 0~ . d to a matter u1 
e under Canon 3 of 

the Code of Judicu Conduct, 

(b) Notification: referral. If a complaint of a lawyers' 
alleged unprofessional conduct is submitted to a District Committee, 
the District Chairman promptly shall notify the Director of its 
pendency. If a complaint is submitted to the Director, he shall 
refer it for investigation to the District Committee of the district 
where the lawyer has his principal office unless he determines to . investigate it without . . . referral= or that d-e is not 

ted, 
. . (c) CooJes of Investigator Is Report U~QD the west of m . . tor ml orovide a CODV of the . . . ether that investiaation was undertaken bY . ector's Oftice, 

RULE 7. DISTRICT COMMITTEE INVESTIGATION 

(a) Assignment; assistance. The District Chairman may investigate 
or assign investigation of the complaint to one or more of the 
Committee's members, and may request the director's assistance in 
making the investigation. The investigation may be conducted by 
means of written and telephonic communication and personal 
interviews. 

recommendation that the Director: 
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(1) Determine that discipline is not warranted; 
(2) Issue an admonition; 
(3) Refer th e matter to a Panel; or 
(4) Investigate the matter further. 

the reoort recowds d-e not -ted or a-n? f;he . . . . . 
. de a.n the rer>Dr Of 

. 
mvestlaator shall 

t Drescyik>ed bv the D1I: . 

(c) Time. The investigation shall be completed and the report 
made promptly and, in any event, within 45 days after the District 
Committee received the complaint, unless good cause exists. If the 
report is not made within 45 days, the District Chairman or his 
designee within that time shall notify the Director of the reasons 
for the delay. Lf a met CQmrmttee has a oattem of resoonu . . . . 

. . . . v bevond the 45 dauataon, the Director shall 
Nvlse the Board and the ChuamuUU seek to remedvthettec . 

Bar AssociationL . . 

(d) Removal. The Director may at any time and for any reason 
remove a complaint from a District Committee's consideration by 
notifying the District Chairman of the removal. 

W Notice to complainant. The Director shall keep the 
complainant advised of the progress of the proceedings. 

RULE 8. DIRECTOR'S INVESTIGATION 

(a) Initiating investigation. At any time, with or without a 
complaint or a District Committee's report, 

d ve 0 
may make such investigation as he deems appropriate as to the 
conduct of any lawyer or lawyers= ; provided. however. th& . . *.. . lnvestlaatlonstomcommencedtlve of the . ted without the Drier aporoval of the 

(b) Investigatory subpoena. With the Board Chairman or 
Vice-Chairman's approval upon the Director's application showing 
that it is necessary to do this before issuance of charges under 
Rule 9(a), the Director may subpoena and take the testimony of any 
person believed to possess information concerning possible 
unprofessional conduct of a lawyer. The examination shall be 
recorded by such means as the Director designates. The District 
Court of Ramsey County shall have jurisdiction over issuance of 
subpoenas and over motions arising from the examination. 

(c) Disposition. 

(1) Determination discipline not warranted. If, in a 
matter where there has been a complaint, the Director con- 
cludes that discipline is not warranted he shall so notify 
the lawyer involved, the complainant, and the Chairman of 
the District Committee, if any, that has considered the 
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complaint. The notification: 

(i) May set forth an explanation of the Director's 
conclusion; 

(ii) Shall set forth the complainant's identity and 
the complaint's substance; and 

(iii) Shall inform the complainant of his right to 
appeal under subdivision (d). 

(2) Admonition. In any matter, with or without a 
complaint, if the Director concludes that a lawyer's 
conduct was unprofessional but of an isolated and non- 
serious nature, he may issue an admonition. The Director 
shall notify the lawyer in writing: 

(i) Of the admonition; 

(ii) That the admonition is in lieu of the Director's 
presenting charges of unprofessional conduct to a Panel; 

(iii) That the lawyer may, by notifying the Director in 
writing within fourteen days, demand that the Director SO 
present the charges to a Panel which shall consider the 
matter de novo or instruct the Director to file a Petition 
for Disciplinary Action in this Court; and 

(iv) That unless the lawyer so demands the Director after 
that time will notify the complainant, if any, and the 
Chairman of the District Committee, if any, that has 
considered the complaint, that the Director has issued 
the admonition. 

If the lawyer makes no demand under clause (iii), the Director shall 
notify as provided in clause (iv). The notification to the 
complainant, if any, shall inform him of his right to appeal under 
subdivision (d). 

(3) Stipulated probation. 

U In any matter, with or without a complaint, if 
the Director concludes that a lawyer's conduct yas un- 
professional and the Board Chairman or Vice-Chairman 
approves, the Director and the lawyer may agree that the 
proceedings will be held in abeyance for a specified 
period up to two years and thereafter terminated, pro- 
vided the lawyer throughout the period complies with 
specified reasonable conditions. 

.O- At any time during the period, with the Board 
Chairman or Vice-Chairman's approval, the par&&es 

ector and the w may agree to modify the 
agreement or to one extension of it for a specified 
period up to two additional years. The Director shall 

6 



notify the complainant, if any, and the Chairman of the 
District Committee, if any, that has considered the com- 
plaint, of the agreement and any modification. The 
notification to the complainant, if any, shall inform 
him of his right to appeal under subdivision (d). The 
Director may reinstitute the underlying proceedings if 
the lawyer consents or a Panel determines that the 
lawyer has violated the conditions. 

(4) Submission to Panel. The Director shall submit the 
matter to a Panel under Rule 9 if: 

(i) In any matter, with or without a complaint, the 
Director concludes that public discipline is warranted; 

(ii) The lawyer makes a demand under subdivision 
(c)(2)(iii); 

(iii) The lawyer consents or a Panel determines that 
the lawyer has violated conditions under subdivision 
0.3 (3): or 

(iv) A Pane&=ehaieman revieua B0a.r.d member 
so directs upon an appeal under subdivision (d) 

(d) gempiaiftaR$+e==a~pe~# Review bv Jlaw Bad If the 
complainant is not satisfied with the Director's dispdsition under 
Rule 8(c)(l),(2) or (3);he may appeal the matter by notifying the 
Director in writing within fourteen days. The Director shall notify 
the lawyer of the appeal and assign the matter te=a=PaRe&=shairmaR 
bY 

. . 
rotation to a Roard mqnber. other tm an E;xecutive Committee . . er, aDwed bv the chm The ease#=ehaieman revi- 

Board meti may approve the Director's disposition se L direct that 
the matter be submitted to a Panel other than his ownP , direct t.&& 

RULE 9. PANE& PROCEEDINGS 

(a) Charges; setting pre-hearing meeting. If the matter is to 
be submitted to a Panel, the Director shall prepare char'ges of 
unprofessional conduct, assign them to a Panel by rotation, schedule 
a prehearing meeting, and notify the lawyer of: 

(1) The charges; 

(2) The name, address, and telephone number of the Panel 
chairman and vice-chairman; 

(3) The time and place of the pre-hearing meeting; and 
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(4) The lawyer's obligation to appear at the time set 
unless the meeting is rescheduled by agreement of the 
parties or by order of the Panel chairman or vice-chairman. 

(b) Admission of charges. The lawyer may, if he so desires: 

(1) Admit some or all charges; or 

(2) Tender an admission of some or all charges con- 
ditioned upon a stated disposition. 

If a lawyer makes such an admission or tender, the Director may 
proceed under Rule 10(b). 

(c) Request for admission. Either party may serve upon the 
other a request for admission. The request shall be made before the 
pre-hearing meeting or within ten days thereafter. The Rules of 
Civil Procedure for the District Courts applicable to requests for 
admissions, govern except that the time for answers or objections is 
ten days and the Panel chairman or vice-chairman shall rule upon any 
objections. If a party fails to admit, the Panel may award expenses 
as permitted by the Rules of Civil Procedure for the District Courts. 

(d) Deposition. Either party may take a deposition as provided 
by the Rules of Civil Procedure for the District Courts. A 
deposition under this Rule may be taken before the pre-hearing 
meeting or within ten days thereafter. The District Court of Ramsey 
County shall have jurisdiction over issuance of subpoenas and over 
motions arising from the deposition. The lawyer shall be denominated 
by Dumber or mv sected initials in any District Court 
proceeding. 

(e) Pre-hearing meeting. The Director and the lawyer shall 
attend a pre-hearing meeting. At the meeting: 

(1) The parties shall endeavor to formulate stipulations 
of fact and to narrow and simplify the issues in order to 
expedite the Panel hearing; 

(2) Each party shall mark and provide the other party a 
copy of each affidavit or other exhibit to be introduced at 
the Panel hearing. The genuineness of each exhibit is 
admitted unless objection is served within ten days after 
the pre-hearing meeting. If a party objects, the Panel may 
award expenses of proof as permitted by the Rules of 
Procedure for the District Courts. No additional exhibit 
shall be received at the Panel hearing without the opposing 
party's consent or the Panel's permission; and 

(3) The parties shall prepare a pre-hearing statement. 

(f) Setting Panel hearing. Promptly after the pre-hearing meeting, 
the Director shall schedule a hearing by the Panel on the charges 
and notify the lawyer ofs 
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(1) The time and place of the hearing; 

(2) The lawyer's right to be heard at the hearing; and 

(3) The lawyer's obligation to appear at the time set 
unless the hearing is rescheduled by agreement of the 
parties or by order of the Panel chairman or vice-chairman. 
The Director shall also notify the complainant, if any, of 
the hearing's time and place. The Director shall send each 
Panel member a copy of the charges, of any stipulations, of 
the pre-hearing statement, and, unless the parties agree or 
the Panel chairman or vice-chairman orders to the contrary, 
of all documentary exhibits marked at the pre-hearing meeting. 

(g) ",",:; of evidence at Panel hearing. The Panel sh.all receive 
evidence in the form of affidavits, depositions or other 
documents except for testimony by: 

(1) The lawyer; 

(2) A complainant who affirmatively desires to attend; and 

(3) A witness whose testimony the Panel chairman or 
vice-chairman authorized for good cause. 

If testimony is authorized, it shall be subject to cross-examination 
and the Rules of Evidence and a party may compel attendance of a 
witness or production of documentary or tangible evidence as 
provided in the Rules of Civil Procedure for the District Courts. 
The District Court of Ramsey County shall have jurisdiction over 
issuance of subpoenas, motions respecting subpoenas, motions to 
compel witnesses to testify or give evidence, and determinations of 
claims of privilege. The lawyer shall be denominated by &er OL 
mdomly selected initials in any district court proceeding. 

(h) Procedure at Panel hearing. Unless the Panel for cause 
otherwise permits, the Panel hearing shall proceed as follows: 

(1) The Chairman shall explain that the hearing's 
purpose is to determine whether there is probable cause 
to believe that public discipline is warranted on any 
each charge, and that the Panel will terminate the 
hearing gn anv chw whenever it is satisfied that there 
is or is not such probable cause (or, if Che=Eltre&es=has 
issued an admonition &3 been wued . under Rule 8(c)(2) 
or 8 (d) that the hearing's purpose is to determine 
whether Lhe Panel should affirm the admonition on the 
ground that it is supported by clear and convincing evi- 
dence, should reverse the admonition or, if there is 
probable cause to believe that public discipline is 
warranted, should instruct the Director to file a peti- 
tion for disciplinary action in this Court); 

(2) The Director shall briefly summarize the matters 
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admitted by the parties, the matters remaining for reso- 
lution, and the proof which he proposed to offer thereon; 

(3) The lawyer may respond to the Director's remarks; 

(4) The parties shall introduce their evidence in 
conformity with the Rules of Evidence except that 
affidavits and depositions are admissible in lieu of 
testimony; 

(5) The parties may present oral arguments; and 

(6) The Panel shall either recess to deliberate or 
take the matter under advisement. 

(i) Disposition. After the hearing, the Panel shall e&hee: 

(1) Er determine that $here=~s=Ret=pre~aB~e 
ea~se=te=lae#ie~e=~h~~=~~~#~e discipline is XX& 
warranted +er ~=if=fhe=~Creete~=kas=~s6~e~=~~=~~m6~~~~e~ 
~RBer=Ra#e=89e~(B~r=~~~~~m=e~=~e~e~~e=$k~~~~e~ 

the comglalnt. . 
l or 

(2) determinevate dlsclPllne is wammted and 
. . . I 

. . ed on clear and convlnUng 
evidence or. with the consent of the lawver, order . . . 
probat- SWect tothe condltlons as . 
provided under Rule WC] (3~ except that the c0-S 

be Dermitted in 11-f the aporovti b\C . . 

fhe Directorn requxed under Rule 8(c) (3) (tl l oc 

. 
- . 

13) 
. . . aff or reverse an a&gnltlon issued by the 

Director under Rule 8(d (21 or affirm or reverse 4 . 
. . of a revlewang Board member under Rule 8(d). or; . 

(83) Ef=&$=fta&s determine th& probable cause 
exists to believe that public discipline is warranted, Ed 
instruct the Director to file in this court a petition for 
disciplinary action. J&.ceot as provldwe 10(d)? the . . 

. . . klsubaU or 
le cause to 

shall not make a recommendation as to the mitter Is ultimate 
disposition. 

(j) Notification. The Director shall notify the lawyer, the 
complainant, if any, and the District Committee, if any, that has the 
complaint, of the Panel's disposition. ~f==~he==eaReP=~iB=Re~ 
~eBePm~Re==Cha~==~he~e==laB==~~e~~~#e==e~~8e==~e==~e#~u~e=~h~~=~~~~~e 
di8etp&ine-- --ts=wa~ra~ked~=~ ghe notification to the complainant, if 
any, shall inform him of his right to petition for review under 
subdivision (k). Pi=~he=eaRe#=affirme4-tke=~~#ee~e~~~=~~e~~~~e~~=~ 
The notification to the lawyer shall inform him of his right to 
appeal to the Supreme Court under subdivision (1). 
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(k) Complainant's 
not satisfied 

petition for review. 
with 

If the complainant is 
the Panel's disposition, he may within 14 days 

file with the clerk of the Supreme Court a petition for review. The 
clerk shall notify the respondent and the Board Chairman of the 
petition. The respondent shall be denominated by mer or rw 
selected initials 
review only 

in the proceeding. This Court will grant the 
if the petition shows that the Panel acted arbitrarily, 

capriciously, or unreasonably. 
order 

If the Court grants review, it may 
such proceedings as it deems appropriate. 

such proceedings, 
Upon conclusion of 

that the Panel 
the Court may dismiss the petition or, if it finds 

acted 
remand the matter 

arbitrarily, capriciously, or unreasonably, 
to the same or 

filing of 
a different Panel, direct the 

a petition for disciplinary action, or take any other 
action as the interest of justice may require. 

(1) Respondent's appeal to Supreme Court. The lawyer may 
appeal the Panel'saTiirrnaRee=ef=~he=~~~@e~e~~g admonition by filing 
a notice of appeal and nine copies thereof with the Clerk of 
Appellate Courts and by 
days 

serving a copy on the Director within 30 
after being notified of the Panel's action. . be dewlnated by nmer or WV selected . 

proceedans This Court may review the matter on the record or order 
such further proceedings as it deems appropriate. 
of such proceedings, 

Upon conclusion 
. . the Court may either affirm the ae%rne~Bl;&6~ 

&Q&LQD or make such other disposition as it deems appropriate. 

(m) Manner of recording. Proceedings at a Panel hearing or 
deposition may be recorded by sound recording or audio-video 
recording if the notification thereof so specifies. A party may 
nevertheless arrange for stenographic recording at his own expense. 

(n) Panel chairman authority. Requests or disputes arising 
under 
bY 

this Rule before the Panel hearing commences may be determined 
the Panel chairman or vice-chairman. For good cause shown, the 

Panel chairman or vice-chairman may shorten or enlarge time periods 
for discovery under this Rule. 

RULE 10. DISPENSING WITH PANEL PROCEEDINGS 

(a) Agreement of parties. 
dispense with 

The parties by written agreement may 
some or all procedures under Rule 9 before the 

Director files a petition under Rule 12. 

(b) Admission or tender of conditional admission. If the 
lawyer admits some or all charges, or tenders an admission of some 
or all charges conditioned upon a stated disposition, the Director 
may dispense with some or 
petition 

all procedures under Rule 9 and file a 
for 

admission or 
disciplinary action together 

tender of conditional 
with the lawyer's 

thereon 
admission. This Court may act 

14. 
with or without any of the procedures under Rules 12, 13, or 

If this Court rejects a tender of conditional admission, the 
matter may be remanded for proceedings under Rule 9. 

(c) Criminal conviction. If a 
under Minnesota statute, a crime 

11 

lawyer is convicted of a felony 
punishable by incarceration for 



more than one year under the laws of any other jurisdiction, or any 
lesser crime a necessary element of which involves interference with 
the administration of justice, false swearing, misrepresentation, 
fraud, willful extortion, misappropriation, theft, or an attempt, 
conspiracy, or solicitation of another to commit such a crime, the 
Director may either submit the matter to a Panel or, with the 
approval of the chairman of the Board, file a petition under Rule 12. 

(d) Additional charges. If a petition under Rule 12 is pending 
before this Court, the Director nucB=ne$ must present the matter to 
a & Panel chair for wproval before amending the petition to 
include additional charges based upon conduct committed before or 
after the petition was filed. 

k) Discontinuing Panel proceedings. The Director may 
discontinue Panel proceedings for the matter to be disposed of under 
Rule 8(c) (l), (2) or (3). 

RULE 11. RESIGNATION 

This Court may at any time, with or without a hearing and with 
any conditions it may deem appropriate, grant or deny a lawyer's 
petition to resign from the bar. A lawyer's petition to resign from 
the bar shall be served upon the Director. The original petition 
with proof of service and one copy shall be filed with this Court. 
If the Directpr does not object to the petition, he shall promptly 
advise the Court. If he objects, he shall also advise the Court, 
but then submit the matter to a Panel, which shall conduct a hearing 
and make a recommendation to the Court. The recommendation shall be 
served upon the petitioner and filed with the Court. 

RULE 12. PETITION FOR DISCIPLINARY ACTION 

(a) Petition. When so directed by a Panel or by this Court or 
when authorized under Rule 10, the Director shall file with this 
Court a petition for disciplinary action. An original and nine 
copies shall be filed. The petition shall set forth the 
unprofessional conduct charged. 

(b) Service. The Director shall cause the petition to be 
served upon the respondent in the same manner as a summons in a 
civil action. If the respondent has a duly appointed resident 
guardian or conservator service shall be made thereupon in like 
manner. 

(c) Respondent not found. 

(1) Suspension. If the respondent cannot be found in 
the state, the Director shall mail a copy of the petition 
to the respondent's last known address and file an affidavit 
of mailing with this Court. Thereafter the Director may 
apply to this Court for an order suspending the respondent 
from the practice of law. A copy of the order, when made 
and filed, shall be mailed to each district court judge of 
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this state. Within one year after the order is filed, the 
respondent may move this Court for a vacation of the order 
of suspension and for leave to answer the petition for 
disciplinary action. 

(2) Order to show cause. If the respondent does not 
so move, the Director shall petition this Court for an 
order directing the respondent to show cause to this Court 
why appropriate disciplinary action should not be taken. 
The order to show cause shall be returnable not sooner 
than 20 days after service. The order may be served on 
the respondent by publishing it once each week for three 
weeks in the regular issue of a qualified newspaper pub- 
lished in the county in this state in which the respondent 
was last known to practice or reside. The service shall 
be deemed complete 21 days after the first publication. 
Personal service of the order without the state, proved 
by the affidavit of the person making the service, sworn 
to before a person authorized to administer an oath, shall 

I have the same effect as service by publication. Proof of 
service shall be filed with this Court. If the respondent 
fails to respond to the order to show cause, this Court may 
proceed under Rule 15. 

RULE 13. ANSWER TO PETITION FOR DISCIPLINARY ACTION 

(a) Filing. Within 20 days after service of the petition, the 
respondent shall file an original and nine copies of an answer in 
this Court. The answer may deny or admit any accusations or state 
any defense, privilege, or matter in mitigation. 

(b) Conditional admission. The answer may tender an admission 
of some or all accusations conditioned upon a stated disposition. 

(c) Failure to file. If the respondent fails to file an answer 
within the time provided or any extension of time this Court may 
grant, the petition's allegations shall be deemed admitted and this 
Court may proceed under Rule 15. 

RULE 14. HEARING ON PETITION FOR DISCIPLINARY ACTION 

(a) Referee. This Court may appoint a referee with directions 
to hear and report the evidence submitted for or against the 
petition for disciplinary action. 

(b) Conduct of hearing before referee. Unless this Court 
otherwise directs, the hearing shall be conducted in accordance with 
the rules of civil procedure applicable to district courts and the 
referee shall have all the powers of a district court judge. 

(c) Record. The referee shall appoint a court reporter to make 
a record of the proceedings as in civil cases. 

(d) Referee's findings, conclusions, and recommendations. The 
referee shall make findings of fact, conclusions, and 
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recommendations, file them with this Court, and notify the 
respondent and Director of them. Unless the respondent or Director 
within five days orders a transcript and so notifies the Court, the 
findings of fact and conclusions shall,be conclusive. One ordering 
a transcript shall make satisfactory arrangements with the reporter 
for his payment and shall specify in his initial brief to the Court 
the referee's findings of fact, conclusions and recommendations he 
disputes, if any. The reporter shall complete the transcript within 
30 days. 

(d) Hearing before Court. This Court within ten days of the 
referee's findings, conclusions, and recommendations, shall set a 
time for hearing before this Court. The order shall specify times 
for briefs and oral arguments. The matter shall be heard upon the 
record, briefs, and arguments. 

RULE 15. DISPOSITION; PROTECTION OF CLIENTS 

(a) Disposition. Upon conclusion of the proceedings, this 
Court may: 

(1) Disbar the lawyer; 

(2) Suspend him indefinitely or for a stated period of time; 

,(3) Order the lawyer to pay a fine, costs, or both. 

(4) Place him on a probationary status for a stated 
period, or until further order of this Court, with such 
conditions as this Court may specify and to be supervised 
by the Director; 

(5) Reprimand him; 

(6) Order the lawyer to successfully complete within a 
specified period such written examination as may be re- 
quired of applicants for admission to the practice of law 
by the State Board of Law Examiners on the subject of pro- 
fessional responsibility; 

(7) Make such other disposition as this Court deems 
appropriate; or 

(8) Dismiss the petition for disciplinary action. 

(b) Protection of clients. When a lawyer is disciplined or 
permitted to resign, this Court may issue orders as may be 
appropriate for the protection of clients or other persons. 

RULE 16. TEMPORARY SUSPENSION PENDING DISCIPLINARY 
PROCEEDINGS 

(a) Petition for temporary suspension. In any case where the 
Director files or has filed a petition under Rule 12, if it appears 
that a continuation of the lawyer's, authority to practice law 
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pending final determination of the disciplinary proceeding may 
result in risk of injury to the public, the Director may file with 
this Court an original and nine copies of a petition for suspension 
of the lawyer pending final determination of the disciplinary 
proceeding. The petition shall set forth facts as may constitute 
grounds for the suspension and may be supported by a transcript of 
evidence taken by a Panel, court records, documents or affidavits. 

(b) Service. The Director shall cause the petition to be 
served upon the lawyer in the same manner as a petition for 
disciplinary action. 

(c) Answer. Within 20 days after service of the petition or 
such shorter time as this Court may order, the lawyer shall file in 
this Court an original and nine copies of an answer to the petition 
for temporary suspension. If he fails to do so within that time or 
any extension of time this Court may grant, the petition's 
allegations shall be deemed admitted and this Court may enter an 
order suspending the lawyer pending final determination of 
disciplinary proceedings. The answer may be supported by a 
transcript of any evidence taken by the Panel, court records, 
documents, or affidavits. 

(d) Hearing; disposition. If this Court after hearing finds a 
continuation of the lawyer's authority to practice law may result in 
risk of injury to the public, it may enter an order suspending the 
lawyer pending final determination of disciplinary proceedings. 

RULE 17. FELONY CONVICTION 

(a) Clerk of court duty. Whenever a lawyer is convicted of a 
felony, the clerk of district court shall send the Director a 
certified copy of the judgment of conviction. 

(b) Other cases. Nothing in these Rules precludes disciplinary 
proceedings, where appropriate, in case of conviction of an offense 
not punishable by incarceration for more than one year or in case of 
unprofessional conduct for which there has been no criminal 
conviction or for which a criminal conviction is subject to 
appellate review. 

RULE 18. REINSTATEMENT 

(a) Petition for reinstatement. A suspended, disbarred, or 
resigned lawyer's petition for reinstatement to practice law shall 
be served upon the Director and the President of the State Bar 
Association. The original petition, with proof of service, and nine 
copies, shall then be filed with this Court. 

(b) Investigation; report. The Director shall investigate and 
report his conclusions to a Panel. 

(c) Recommendation. The Panel,may conduct a hearing and shall 
make its recommendation. The recommendation shall be served upon 
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the petitioner and filed with this Court. 

(d) Hearing before Court. There shall be a hearing before this 
Court on the petition unless otherwise ordered by this Court. This 
Court may appoint a referee. If a referee is appointed, the same 
procedure shall be followed as under Rule 14. 

W General requirements for reinstatement. Unless such 
examination is specifically waived by this Court, no lawyer ordered 
reinstated to the practice of law after having been disbarred by 
this Court shall be effectively reinstated until he shall have 
successfully completed such written examinations as may be required 
of applicants for admission to the practice of law by the State 
Board of Law Examiners, and no lawyer ordered reinstated to the 
practice of law after having been suspended by this Court shall be 
effectively reinstated until he shall have successfully completed 
such written examination as be required for admission to the 
practice of law by the State i%rd of Law Examiners on the subject 
of professional responsibility. Unless specifically waived by this 
Court, no lawyer shall be reinstated to the practice of law 
following his suspension or disbarment by this Court until he shall 
have satisfied the requirements imposed under the rules for 
Continuing Legal Education on members of the bar as a condition to a 
change from a restricted to an active status. 

RULE 19. EFFECT. OF PREVIOUS PROCEEDINGS 

(a) Criminal conviction. A lawyer's criminal conviction in any 
American jurisdiction, even if upon a plea of nolo contendere or 
subject to appellate review, is, in proceedings under these Rules, 
conclusive evidence that he committed the conduct for which he was 
convicted. The same is true of a conviction in a foreign country if 
the facts and circumstances surrounding the conviction indicate that 
the lawyer was accorded fundamental fairness and due process. 

(b) Disciplinary proceedings. 
. . . (1) Conduct previously considered where d-e was not 

-ted, fresee~iRqs=~~~er=Bk~~~=~~#~~=~~~=~~ 
bascd=qqn=sconduct considered in previous lawyer 
disciplinary proceedings of any jurisdiction f=e~en=&f 
ig=was=~a8er~iac~=~=~~e=~~ew~e8~=~~e8ee~~~~g js . . . deterned in the nroceedu 
that discipline was not warranted, er=*#W8=bkc=pre- 
eeedfffgs=8kea48=lae~~~8e~~~~~~~~~~#=~~8=~~w~~~~s 
seffl~8baasa=wiCh=se~~~~~e~8 extent to show a 
pattern of related conduct the cumubtlve dfect Of. . . . . comtitutes an et&al viol&ion . 

(2) Previous finding. A finding in previous disciplinary 
proceedings that a lawyer committed conduct warranting 
se~rim.wd~=pseb3a4ie~ r=sa~~asteR~~ls~8~~e~~=er 
aqaiiratcnb w is, in proceedings under . these Rules, p,r&i~~a=fasia conclw evidence 
that he committed the conduct. ' 

16 



(3) Previous discipline. SaBgee4=~e=~~te=4~~~~~~=~~~~e 
ef=Erfdenear=t Xhe fact that the lawyer received 
a=re~*iffla~~p=~ebatieff-- T -saspem3teq =disbarmeaB~ =er 
cqa+va&ent; mciom in eke previous disci- 
plinary proceedings is admissible ia=s~fdanse=6s 
p#esacdtR~e=~a~dr=~~ee=~~~~e to defer&e the 
fhe u&u= of the dlsclPllne to be anwsedn but is not . . . 

. . . o prove that a violation occurred and u . . not a&.asaable to Utter of the Ja~ver . . 
UI order to show that he acted Inconformltv there- . . ovided. however. that evtience of such x)W 

mav be used to Drove. . 

L A pattern of related conduct. the cumulative 
. 

. . . * . ect ofuch constitutes a violation, 

L The current charae (e-a=. the bux-hw contln@ 
. 

to rxactlce desnlte sm . . . . 

. 
L For pwoses of aagmzhment (e.a .. the lawver 

he m never been med before . . . ); 
QL 

(c) Stipulation. Unless the referee or this Court otherwise 
directs or the stipulation otherwise provides, a stipulation before 
a Panel remains in effect at subsequent proceedings regarding the 
same matter before the referee or this Court. 

(d) Panel proceedings. Subject to the Rules of Civil Procedure 
for District Courts and the Rules of Evidence, evidence obtained 
through a request for admission, deposition, or hearing under Rule 9 
is admissible in proceedings before the referee or this Court. 

(e) Admission. Subject to the Rules of Evidence, a lawyer's 
admission of unprofessional conduct is ,admissible in evidence in 
proceedings under these'Rules. 

RULE 20. CONFIDENTIALITY; EXPUNCTION 

(a) General rule. The files, records, and proceedings of the 
District Committees, the Board, and the Director, as they may relate 
to or arise out of any complaint or charge of unprofessional conduct 
against or investigation of a lawyer, shall be deemed confidential 
and shall not be disclosed, except: 

(1) As between the Committees, Board, and Director in 
furtherance of their duties; 

(2) In proceedings before a referee or this Court 
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under these Rules; 

(3) As between the Director and a lawyer admission Or 
disciplinary authority of another jurisdiction in which 
the lawyer affected is admitted to practice or seeks to 
practice; 

(4) Bpen=reqaesB=ef m the lawyer affected; 

(5) Where permitted by this Court; or 

(6) Where required or permitted by these Rules. I 
(b) Special matters. The following may be disclosed by the 

Director: 

(1) The fact that a matter is or is not being investi- 
gated or considered by the Committee, Director, or Panel; 

(2) The fact that the Director has eiCker=de4aem&nad 
~ka~=dtssip#bRe=~~=~e~=wa~~a~~8~ v=e* issued an admonition; 

(3) The Panel's disposition under these Rules; 

(4) The fact that stipulated probation has been approved 
under Rule 8(c)(3)= or 8(d) .- 

Notwithstanding anv other nrovwon of this rule. the records of . * . 
. . . . . . 

matters ln which it has been determlnede 1s not 

(c) Referee or Court proceedings. Except as ordered by the 
referee or this Court, the files, records, and proceedings before a 
referee or this Court under these Rules are not confidential. 

(d) Expunction of records. The Director shall expunge records 
relating to dismissed complaints as follows: 

(1) Pestructlon schedulea 
. All records or other 

evidence of the existence of a dismissed complaint shall 
be destroyed five three years after the dismissal; 
r=axse~=hkat=Cks=~~~88~e~=~~a~~=~88~=a~e8~~~=~~ew~~~ 
~ke=~affies=ef=aask=~e~~e~~8~~=as4=seilrL~a~~a~~~=~~e=~~~a# 
iksps4tfea r=aR~~kc=4a~e=a~~=888e~~~=~~#a~~~~~e=~~~ 
FRa+d?r=we,re=e~~Rq8~~ 

fa~=gffeea=ef=hx~Rstbear===~~~8~=a=~~~~=~a~=~8~~ 
ex~~qedr=a~y=P6res~e~=~~~~e~~e=~e=~~=~~q~~~~=~~q~~~~~~=~ 
re~@re~ee=ae=aka=~ailaB$cr=skaaQ=sCatatba8~~~ 
aa~=asaa=aRy=eakar=re8e~~=~~8=~~~e8~e~=~a~=~awe=~a~=e~=~88~ 
~aQ16*=kas=BeeR=eRp~~~8~~ -==$ka=~us~~~C~C=A~=a~~w8~=a~~ 
iRq~ir~=zaqairfRg=a=rsfsreAss=ge=a~=8~~~~~~~=~a~~e~=~~ 
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sgat4Rq=~ka$=~h8=sef#a~~~=wa~~~~~~~~~~=a~~=~~8#~a~~~~ 
WgNlRg8B% 

(aZ) Retention of records. Upon application to a 
Panel by the Director, for good cause shown and with notice 
to the respondent and opportunity to be heard, records 
which should otherwise be expunged under this rule may be 
retained for such additional time not exceeding e&m 
three years as the Panel deems appropriate. 

The Director may, for good cause shown and with notice to the 
respondent and opportunity to be heard, seek a further extension of 
the period for which retention of the records is authorized whenever 
a previous application has been granted for the maximum period (fare 
three years) permitted hereunder. 

RULE 21. PRIVILEGE: IMMUNITY 

(a) Privilege. A complaint or charge, or statement relating to 
a complaint or charge, of a lawyer's alleged unprofessional conduct, 
to the extent that it is made in proceedings under these Rules, or 
to the Director or a person employed thereby or to a District 
Committee, the Board or this Court, or any member thereof, is 
absolutely privileged and may not serve as a basis for liability in 
any civil lawsuit brought against the person who made the complaint, 
charge, or statement. 

(b) Immunity. Board members, other Panel members, District 
Committee members, the Director, and his staff, shall be immune from 
suit for any conduct in the course of their official duties. 

RULE 22. PAYMENT OF EXPENSES 

Payment of necessary expenses of the Director and the Board and 
its members incurred from time to time and certified to this Court 
as having been incurred in the performance of their duties under 
these Rules and the compensation of the Director and persons 
employed by him under these Rules shall be made upon vouchers 
approved by this Court from its funds now or hereafter to be 
deposited to its credit with the State of Minnesota or elsewhere. 

RULE 23. SUPPLEMENTAL RULES 

The Board and each District Committee may adopt rules and 
regulations, not inconsistent with these Rules, governing the 
conduct of business and performance of their duties. 

RULE 24. COSTS AND DISBURSEMENTS 

(a) Costs. Unless this Court orders otherwise or specifies a 
higher amount, the prevailing party in any disciplinary proceeding 
decided by this Court shall recover costs in the amount of $500. 

(b) Disbursements'. Unless otherwise ordered by this Court, the 
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prevailing party in any disciplinary proceedings decided by this 
Court shall recover, in addition to the costs specified in 
subdivisiz; (a), all disbursements necessarily incurred after the 
filing a petition for disciplinary action under Rule 12. 
Recoverable disbursements in proceedings before a referee or this 
Court shall include those normally assessed in appellate proceedings 
in this Court together with those which are normally recoverable by 
the prevailing party in civil actions in the district court. 

(c) Time and manner for taxation of costs and disbursements. 
The procedures and times governing the taxation of costs and 
disbursements and for making 
from the clerk's taxation 

objection to same and for appealing 
shall be as set forth in the Rules of 

Civil Appellate Procedure. 

(d) Judgment for costs and disbursements. Costs and 
disbursements taxed under this Rule shall be inserted in the 
judgment of this Court in any disciplinary proceeding wherein 
suspension or disbarment is ordered. No suspended attorney shall be 
permitted to resume practice and no disbarred attorney may file a 
petition for reinstatement if the amount of the costs and 
disbursements taxed under this Rule has not been fully paid. 

RULE 25. RBJUIRED COOPERATION 

(a) Lawyer's duty. It shall be the duty of any lawyer who is 
the subject of an investigation or proceeding under these Rules to 
cooperate with the District Committee, the Director or his staff, 
the Board, or a Panel, by complying with reasonable requests, 
including requests to: 

(1) P~nBsk Make avail- designated papers, 
documents or tangible objects; 

(2) Furnish in writing a full and complete explanation 
covering the matter under consideration; 

(3) Appear for conferences and hearings at the times 
and places designated. 

Such requests shall not be diswrowortionate to the gravity and 
comwlexitv of the alle . . . aed ethical violations. The District Court of 

sev . . . , . . Countv shall have lurlsdlctlon over motions arma from Rm . 25 requests. The lawyer shall be denor[Unated bv n&er or raB&&y . . . . . selected initials in anv District Court wroceedma. Cowies of . . * . . documents shall be Dentted in lieu of the orictl)al in all . 
proceedings under these Rules. The reswondent shall furnish for . * . reoroduction the oriainal at the Director Is reauest The Director; 

1 WrORIWtlV return the oriqiDals to the reswondent after they . have been copied, 
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W Grounds of discipline. Violation of this rule is 
unprofessional conduct and shall constitute a . disciplinev:orovided, howe 

ground for 
ver, tit a lawver's c-o to the 

DireCtOr’S reauests shall not constitute lack of coone&tion if the . . . challenae 1s nroroef;lv made, is in aood faith md is asserted for3 
al wuroose other than delav. 

RULE 26. DUTIES OF DISCIPLINED OR RESIGNED LAWYER 

(a) Notice to clients in non-litigation matters. Unless this 
court orders otherwise, a disbarred, suspended or resigned lawyer 
shall notify each client being represented in a pending matter other 
than litigation or administrative proceedings of the disbarred, 
suspended or resigned lawyer's 
The notification 

inability to represent the client. 
shall urge the client to seek legal advice of the 

client's own choice elsewhere. 

(b) Notice to parties and tribunal in litigation. Unless this 
Court orders otherwise, 
shall notify each client, 

a disbarred, suspended or resigned lawyer 
opposing counsel and the tribunal involved 

pending 
iysbarred, 

litigation or adminsitrative proceedings of the 

client. 
suspended or resigned lawyer's inability to represent the 

The notification to the client shall urge 
substitution of other 

the prompt 

or resigned lawyer. 
counsel in place of the disbarred, suspended 

(c) Manner of notice. Notices required by this rule shall be 
sent by certified mail, return receipt requested, within ten (10) 
days of the disbarment, suspension or resignation order. 

(d) Client papers and property. A disbarred, suspended or 
resigned lawyer shall make 
being 

arrangements to deliver to each client 
represented in a pending matter, 

proceeding 
litigation or administrative 

any papers or other property to which the client is 
entitled. 

(e) Proof of compliance. Within fifteen (15) days after the 
effective date of the disbarment, 
the disbarred, 

suspension or resignation order, 
suspended or resigned lawyer shall file with the 

Director an affidavit showing: 
1. That the affiant has fully complied with the 

provisions of the order and with this rule; 

2. All other State, Federal and administrative juris- 
dictions to which the affiant is admitted to practice; and 

3. The residence or other address where communications 
may thereafter be directed to the affiant. 

Copies of all notices sent by the disbarred, suspended or 
resigned lawyer shall be attached to the affidavit. 
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(f) Maintenace of records. A disbarred, suspended or resigned 
lawyer shall keep and maintain records of the actions taken to 
comply with this rule so that upon any subsequent proceeding being 
instituted by or against the disbarred, suspended or resigned 
lawyer, proof of compliance with this rule and with the disbarment, 
suspension or resignation order will be available. 

(g) Condition of reinstatement. Proof ‘of compliance with this 
rule shall be a condition precedent to any petition for 
reinstatement made by a disbarred, suspended or resigned lawyer. 

RULE 27. TRUSTEE PROCEEDING 

(a) Appointment Of trustee. Upon a showing that a lawyer is 
unable to properly discharge responsibilities to clients due to 
disability, disappearance or death, or that a suspended, disbarred 
or resigned lawyer has not complied with Rule 26, and that no 
arrangement has been made for another lawyer to discharge such 
responsibilities, this Court may appoint a lawyer to serve as the 
trustee to inventory the files of the disabled, disappeared, 
deceased, suspended, disbarred or resigned lawyer and to take 
whatever other action seems indicated to protect the interests of 
the clients and other affected parties. 

(b) Protection of records. The trustee shall not disclose any 
information contained in any inventoried file without the client's 
consent, except as necessary to execute this Court's order 
appointing the trustee. 

RULE 28. DISABILITY STATUS 

(a) Transfer to disability inactive status. A lawyer whose 
physical condition, mental illness, mental deficiency, senility, or 
habitual and excessive use of intoxicating liquors, narcotics, or 
other drugs prevents him from competently representing clients shall 
be transferred to disability inactive status. 

(b) Immediate transfer. This Court shall immediately transfer 
a lawyer to disability inactive status upon proof that: 

(1) The lawyer has been found in a judicial proceeding 
to be a mentally ill, mentally deficient, or inebriate 
person; or 

(2) The lawyer has,alleged during a disciplinary 
proceeding that he is incapable of assisting in his 
defense due to mental incapacity. 

(c) Transfer following hearing. In cases other than immediate 
transfer to disability inactive status, this Court may transfer a 
lawyer to or from disability inactive status following a proceeding 
initiated by the Director and conducted in the same manner as a 
disciplinary proceeding under these Rules. In such proceeding: 

(1) If the lawyer does not retain counsel, counsel 
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shall be appointed to represent him; and 

(2) Upon petition of the Director and for good cause 
shown, the referee may order the lawyer to submit to a 
medical examination by an expert appointed by the referee. 

(d) Reinstatement. 
status 

This Court may reinstate a lawyer to active 

of law. 
upon a showing that the lawyer is fit to resumne the practice 

The parties shall pr oceed as provided in Rule 18. The 
lawyer’s petition for reinstatement: 

(1) Shall be deemed a waiver of the doctor-patient 
privilege regarding the incapacity; and 

(2) Shall set forth the name and address of each 
physician, psychologist, psychiatrist, hospital or 
other institution that examined or treated the lawyer 
since his transfer to disability inactive status. 

(e) Asserting disability in disciplinary proceeding. A lawyer’s 
asserting disability 
proceeding 

in defense or mitigation in a disciplinary 
shall be deemed a waiver of the doctor-patient privilege. 

The referee may order an examination or evaluation by such person or 
institution as the referee designates. 

RUIaR 29. EX PARTE COMMUNICA- 
. Ex warte communica tions . . . to anv adiudicatorv bodv in&&.Rg 

panels p . . 
. referees and tb Court are strongly. d@avored. Such . . . communacations should not occur except after first attemntAng-&Q 

contact the adversarv and then onlv if the adversarv is u-vail,&& . ions should be strictlv 
ed to the matter . relatm a to the emeraencv and the adverw . * notified at the earliest Practicable time of the prior attemPt& . . contact and of the ex oarte cQmmunication, 

23 

. 



EXHIBIT B 

REVISIONS TO COMMITTEE'S APRIL 15, 1985 

PROPOSALS FOR RULES CH&N&S 

NOTE: Words typed in capital letters represent revisions to the 
Committee's April 15, 1985 proposal for Rules changes. 



(b) Disciplinary proceedings 

(1) Conduct previously considered -== . ( 
reeeaos t;kat; WHERE disc-e was not 

t=PgFeeee~i$s=iiR8e~=~be*8~~~e=Rrlerr=R\aliPa 
l3a6&=BpeR Conduct considered in previous lawyer 
disciplinary proceedings of any jurisdiction r=etieb=ig 
if=wbs=iteferwiRe~=ie=tke=~~~~~6~s-~~eeee~~~~ IS INAD- 
MISSIBLE IF IT WAS DETERMINED IN THE PROCEEDINGS t;ba$ 
~issip~iRe=was=Rsf=w~~~~~~e~ THAT DISCIPLINE WAS NOT 
WARRANTED er=~ba8=fbe=p~eeee~i~~~=sb6~#~~e~~~ee~~~~~e~ 
afte~=fbe=#a~ee+a=eem~~~~~6e=w~~b=e~~~~~~e~s==~=~~~~~ -- weveh -fbaC=sre~riesls=eerr~ae$~b*eb - a = gees&@& & aa = =- I 
~si8ieR=ef~ismiss~~=m~~=~@=~~~~~6=~bew a ~&ke~n=ef 
seft~tiec=$be=eclaaPat;lire=eCb~eC~C=wbisb=ee~s;icrcas 8% 
eCbieat=vBe3afiew, EXCEPT TO SHOW A PATTERN OF RGATED 
CONDUCT THE CUMULATIVE EFFECT OF WHICH CONSTITUTES AN 
ETHICAL VIOLATION. 

(2) Previous finding. A finding in previous disciplinary 
proceedings that a lawyer committed conduct warranting 
~ep&ma~B~=paM3aktex3 ~=saspeReieRr~ia~a~me~~~~~ 
eqaivs#enf DISCIPLINE is, in proceedings under these 
Rules, prima=daeia CONCLUSIVE evidence that he com- 
mitted the conduct. 

(3) Previous discipline. 8abgee~=~e=R~#e=484(~~=Ra~e8~~ 
gvi&eReer=t The fact that the lawyer received 
a=repFimaA~r=pFeea8ieR r=saspeR6ieRr~iaba~m@~~~~ 
eqaivaBe& DISCIPLINE in the previous disciplinary 
proceedings is admissible iR=e~i~eRee=ia=pseee~~~~~8 
wder=kbese=Rta#es TO DETERMINE THE NATURE OF THE 
DISCIPLINE TO BE IMPOSED, BUT IS NOT ADMISSIBLE TO 
PROVE THE CHARACTER OF THE LAWYER IN ORDER TO SHOW THAT 
HE ACTED IN CONFORMITY THEREWITH; PROVIDED, HOWEVER, THAT 
EVIDENCE OF SUCH PRIOR DISCIPLINE MAY BE USED TO PROVE: 

a. A PATTERN OF RELATED CONDUCT, THE CUMULATIVE 
EFFECT OF WHICH CONSTITUES A VIOLATION; 

b. THE CURRENT CHARGE (E.G.. THE LAWYER HAS CONTINUED 
TO PRACTICE DESPITE SUSPENSION); 

c. FOR PURPOSES OF IMPEACHMENT (E.G., THE LAWYER 
TESTIFIES HE HAS NEVER BEEN DISCIPLINED BEFORE); 
OR 

d. MOTIVE, OPPORTUNITY, INTENT, PREPARATION, PLAN, 
KNOWLEDGE, IDENTITY, OR ABSENCE OF MISTAKE OR 
ACCIDENT. 

EXHIBIT B-l 



F II
 



Rule: 

(a) Appointment. The Director shall be appointed by and serve at 
the pleasure of this Court, for a term of two veara! and shall be 
paid such salary as this Court shall fix. The Director mav be . ~eaxsdnted for successive terms. The ~xee~~ive=@emmi8tee BOARD . . . * 1 make recom-s to the Court concwa the wand . . termination of the Director, which recommen&tions shall be accented . mess thev are arbtrarv and . . remove the Director nur to 

capricioyg, The CourLmv. howeverL . the eution of anv term with or 
ylthout cause . 

EXHIBIT B-2 



. . Thetee. . . co- of the 
n. and . two lawers and two nowers d-ted a- 

for c . . out tie duues 
forth in these Rules and for the Qay-ke-&ya$&&., SCapervmon of 

set . . 
e Office . . I . . of J&wvers Profesm ResDonsuv. Theecutlve 

tee shall act on behalf of the Board between Board meet- 
IF REQUESTED BY THE EXECUTIVE COMMITTEE, Bit have the 

Metiers sh&JJ have one vu served at le& 
ils a member of the Board . grlor . . to apmt to the &ecutlve . . d to P&s durw . terms 

EXHIBIT B-3 



Rule 8(c) (4) (iv): 

(iv) A Pase#=ekairman REVIEWING BOARD MEMBER so directs upon an 
appeal under Subdivision (d). 

Rule 8(d) : 

(d) &mp#ainan&%=appea# Review bv Pane&=@kairmanr LAWYERS BOARD. 
If the complainant is not satisifed with the Director's disposition 
under Rule 8(c) (1) f 
notifying 

(2) or (3), he may appeal the matter by 
the Director in writing 

Director 
within fourteen days. The 

shall notify the lawyer of the appeal and assign the matter 
~e==a=Pane&=ekaizman by rotation TO A BOARD MEMBER, OTHER THAN AN 
EXECUTIVE COMMITTEE MEMBER, APPOINTED BY THE CHAIRMAN. The PaReP 
skairman REVIEWING BOARD MEMBER may approve the Director's 
disposition es, direct that the matter be submitted to a panel other . than his own?, direct% u ndertaken, u 
DIRECT THE ISSUANCE OF A DISPOSITION PURSUANT TO ehes66se=~ke=fiame 
pewe66==6~==priwa~e==~~se~~#~~e==~~~e~-- --~e==~he=EI~~eeBer=~~~@~ Rule 

he resnondent is not satisfied with the 
BOARD MEMBER'S disoosition, he may . . ooe 1 the matter to a Panel n which the reviewing PaRe#=ehatrmae 

iOAR: MEMBER does not sit' bv notifvina the Director in writinq 
within fourteen davs, 

EXHIBIT B-4 



Rule 25(b)-: 

(b) Grounds of discipline. Violation of this rule is 
unprofessional conduct and shall constitute a ground for discipline= 

owever* 
ti DromDtl . . 2 = IS IN GOOD FAITH gndl . Fsasserted for asubstantlal purf=e o:heF t&m. 

EXHIBIT B-5 



Rule 9(d) 

IdI Deposition. Either party may take a deposition as 
provided by the Rules of Civil Procedure for the District Courts. A 
deposition under this Rule may be taken before the pre-hearing 
meeting or within ten days thereafter. The District Court of Ramsey 
County shall have jurisdiction over issuance of subpoenas and over 
motions arising from the deposition. The lawyer shall be 
denominated by NUMBER OR RANDOMLY SELECTED initials in any District 
Court proceeding. 

Rule 9(q)- 

(g) E'?f,m of evfEznc;o;; Panel hearing. The Panel,shall receive 
evidence in of affidavits, depositions or other 
documents except for testimony by: 

(1) The lawyer: 

(2) A complainant who affirmatively desires to attend; and 

(3) A witness whose testimony the Panel chairman or 
vice-chairman authorized for good cause. 

If testimony is authorized, it shall be subject to cross-examination 
and the Rules of Evidence and a party may compel attendance of a 
witness or production of documentary or tangible evidence as 
provided in the Rules of Civil Procedure for the District Court. 
The District Court of Ramsey County shall have jurisdiction over 
issuance of subpoenas, motions respecting subpoenas, motions to 
compel witnesses to testify or give evidence, and determinations of 
claims of privilege. The lawyer shall be denominated by NUMBER OR 
RANDOMLY SELECTED initials in any district court proceeding. 

Rule90 

(k) Complainant's petition for review. If the complainant is 
not satisfied with the Panel's disposition, he may within 14 days 
file with the clerk of the Supreme Court a petition for review. The 
clerk shall notify the respondent and the Board Chairman of the 
petition. The respondent shall be denominated by NUMBER OR RANDOMLY 
SELECTED initials in the proceeding. This Court will grant the 
review only if the petition shows that the Panel acted arbitrarily, 
capriciously, or unreasonably. If the Court grants review, it may 
order such proceedings as it deems appropriate. Upon conclusion of 
such proceedings, the Court may dismiss the petition or, if it finds 
that the Panel acted arbitrarily, capriciously, or unreasonably, 
remand the matter to the same or a different Panel, direct the 
filing of a petition for disciplinary action, or take any other 

EXHIBIT B-6 



action as the interest of justice may require. 

Rule 9(l) 

(1) Respondent's appeal to Supreme Court. The lawyer may 
appeal the Panel's a~fi~maRee=e~=~he=~~~ee~e~~~=~eeisiea ADMONITION 
by filing a notice of appeal and nine copies thereof with the Clerk 
of Appellate Courts and by serving a copy on the Director within 30 
days after being notified of the Panel's action. THE RESPONDENT 
SHALL BE DENOMINATED BY NUMBER OR RANDOMLY SELECTED INITIALS IN THE 
PROCEEDING. This Court may review the matter on the record or order 
such further proceedings as it deems appropriate. Upon conclusion 
of such proceedings, the Court may either affirm the admmitien 
decision or make such other disposition as it deems appropriate. 

Rule 25(a) 

(a) Lawyer's duty. It shall be the duty of any lawyer who is 
the subject of an investigation or proceeding under the Rules to 
cooperate with the District Committee, the Director or his staff, 
the Board, or a Panel, by complying with reasonable requests, 
including requests to: 

(1) Parnish Make available designated papers, documents 
or tangible objects; 

(2) Furnish in writing a full and complete explanation 
covering the matter under consideration; 

(3) Appear for conference and hearings at the times and 
places designated. 

Such requests shall not be disorooortionateto the @tv and 
comulexitv of the alleaed,ethical violations. The District Court of 
Ramsev Countv shall have jurisdiction over motions arisina fro Rule 
25 reauests. the lawer shall be denominated&y NUMBER OR RANDOMLY 
SELECTED initials in anv District Court proceeding. Cooiesof 
documents shall be wermitted in lieu of the oriainal ii all 
proceedinas u t se Rules. Fder he. The reswondent shall furni h for 
repr duct ion 1 at the Director's reauest. The Director 
;",",E wromwtlv return the oriainals to the reswondent after thev 

been cowled. 

EXHIBIT B-6 (continued) 



(i) Disposition. After the hearing, the Panel shall 
e&her: 

(1) As=&e=eaeh=eharge,- --Bdetermine that the~e=fs=e%=is 
Re~=preBaB#e=eaase=Ce=~e~~e~e=~h~~=~~~#~e discipline is 
I1pf, warranted ~e~r==if==the==~i~ee~~~==ha~==~s~~e~~~ 
a~rneR~ffeR==~RdeP==~~#e==e~e~~~~~==~~~~~rn=~~=~e~~~8~=~he 
adrne~ikie~~~ AND DISMISS THE COMPLAINT; or 

jii~==w8fh=fhe=eeR~eRt=ef=fke=~a~e~~=e~~e~=~~6- 
ba8ieR=s~B~eet=t;e=~he=same=~e~m~=a~~=es~~~~~8~8=as 
poePi~e~=~Rler=R~~e=~~e~~~~~=e~ee~~=~ha~~he 
eense&=e~=khe=Pane#=sha##=lse=pesm+bked=&n=#+es 
sf=$he=appeera#=lrlr=~he=~~~ee~e~~=~e~~~~e~=~~~e~ 
R@te=B@++P+(i+ DETERMINE THAT PRIVATE DISCIPLINE 

IS WARRANTED AND ISSUE AN ADMONITION BASED ON CLEAR AND 
CONVINCING EVIDENCE OR iii Ath the consent of the 

ect to the same tw 
Rule 8(c) (3)! exceot thz& . 

f.he 
. aworoval bv the Director, . rewed under Ru& 

S(c) (31(l) l oy: 
* . 

(3) AFFIRM OR REVERSE AN ADMONITION ISSUED BY THE 
DIRECTOR UNDER RULE 8(C)(2) OR AFFIRM OR REVERSE A 
DECISION OF A REVIEWING BOARD MEMBER UNDER RULE 8(D); OR 

(94) %f=i&=fin&s DETERMINE THAT probable cause EXISTS 
to believe that public discipline is warranted, AND 
instruct the Director to file in this court a petition 
for disciplinary action. EXCEPT AS PROVIDED IN RULE 
10(D), THE PETITION SHALL CONTAIN ONLY THOSE CHARGES, 
INDIVIDUALLY OR TAKEN TOGETHER, FOR WHICH THE PANEL 
FOUND PROBABLE CAUSE TO BELIEVE THAT PUBLIC DISCIPLINE 
IS WARRANTED. The Panel shall not make a recommendation 
as to the matter's ultimate disposition. 

EXHIBIT B-7 



Rule: 

(d) Additional charges. If a petition under Rule 12 is pending 
before this Court, the Director need=ReC MUST present the matter to 
a THE Panel CHAIR FOR APPROVAL before amending the petition to 
include additional charges based upon conduct committed before or 
after the petition was filed. 

EXHIBIT B-8 



e 7(b) 

(b) Report. ~he==Etis~p~e$==~hai~ma~==e~=h~~~@~~~~ee=sha~# 
#ejaeF~==~he==~ebP~~s==6~=~he==~~~e~~~~~~~6~==~6=~he=~~#ee~6~= m 

d for 
review and apwroval . . 

to the Utrict Chairman. HIS DESIGNEE . . . w ose bv the District Chalrman# orioL 
$0 

a . . 
its submlsslone nlrector- The report shall include a 

recommendation that the Director: 

(1) Determine that discipline is not warranted: 
(2) Issue an admonition; 
(3) Refer the matter to a Panel; or 
(4) Investigate the matter further. 

. . . . . 
Zf the report mmnmends dlsclPlUle no+ Wamnted Or adlmaruf;llsnL-+he . . awestlaator shall . . ude in the renorta . . . format Prescribed by the Director, 

EXHIBIT B-9 


